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Late Iast yea r, after almost 18 months of behind- the-
scenes effort, the VSCPA invited me to take part in drafting important
export tax legislation that was to be introduced during the 2014
Virginia General Assembly session. The legislation, if passed, would
benefit small and medium-sized Virginia based exporters, enabling
these exporters to receive full advantage of a vitally important but little-
known export tax incentive, known as the Domestic International Sales
Corporation (DISC) Regime. Virginia HB 480 passed unanimously and
on Feb. 27,2014, it was signed into law by Gov. Terry McAuliffe. The
legislation now takes effect on July 1, 2014.

One of the guiding principles of the VSCPA's tax policy is to ensure
that Virginia's tax laws conform to federal tax laws whenever feasible.
The VSCPA, therefore, took leadership to ensuring passage ofHB 480,
through effective communications and sponsorship led by Del. Ron
Villanueva (R-Virginia Beach) and Sen. Frank Wagner (R-Virginia
Beach). As an active VSCPA member, a strong advocate for Virginia

exporters and leader of my firm's national DISC practice with extensive
experience within the DISC Regime, I was honored to work alongside
the VSCPA to ensure passage.

DISCs are U.S. corporations meeting the special criteria of U.S.
Internal Revenue Code (IRC) Sections 991-997, where a U.S.
exporter can exclude a portion of its qualifying "export" income from
federal taxation. Under the federal DISC rules, exporters pay their
affiliated DISC a commission derived from exports and deduct those
commissions from trade or business income. Qualifying commissions
are not taxable to the DISC; instead, they are taxed generally when paid
to the DISC's shareholders as a dividend. These dividends will generally
meet the criteria of a qualified dividend and will be taxed at a maximum
federal tax rate of 20 percent. This results in permanent federal tax
savings for the U.S. exporter and their owner(s) by eliminating the
39.6 percent maximum tax rate that applies to this portion of their
ordinary trade or business income. It should be further noted that the
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new 2013 3.8 percent Net Investment Income Tax (NIIT) may apply to
these qualified dividends depending on the recipient's particular set of
facts. However, even though the permanent tax benefit may slightly be
diminished by the NUT, the net tax benefit still remains substantial.

Virginia typically conforms to the federal tax code, and as noted
above, as it did with a previously vitally important export tax incentive
known as the Foreign Sales Corporation (FSC) Regime back in 1995 by
adopting VA Code §58.1-401.8. However, when the export incentive
shifted to the DISC in 2006 after Congress had repealed the FSC
Regime referred to in §58.1-401.8 and all other export regimes, Virginia
failed to make a corresponding amendment to refer to the DISC in VA
Code §58.1-401. Therefore, DISCs that were incorporated in Virginia
were not authorized to take full advantage of the favorable tax treatment
at the state level, as was the case with FSCs, leaving VIrginia exporters at
a disadvantage.

The passage ofHB 480 into Virginia law, effective July 1,2014, will spur
additional growth in exports, promising to keep (and increase) jobs and
capital investment in the Commonwealth. We can anticipate increased
growth among a wide segment of the Virginia economy, including
agricultural and forestry products, manufactured goods, software and
other information technology products, biomedical products, minerals
and mining products and other sectors. Every licensed and practicing
CPA in Virginia needs to be aware of the DISC Regime and how it can
benefit our client companies.

Virginia will once again allow its taxpayers to receive full advantage of
this vitally important export tax incentive. In very basic terms, here's
how the DISC Regime works.

Under the DISC Regime, exporters pay their affiliated DISCs a
commission from export income and deduct those commissions from
income. Qualifying commissions are not taxable to a DISC; they are
instead taxed when paid to the DISC's shareholders as a dividend.
That dividend is then taxed at a maximum federal rate of 20 percent,
resulting in a permanent federal tax savings for U.S. exporters and
their owners. Thus, they avoid the 39.6 percent maximum tax rate that
applies to ordinary income on the portion of export income that is
converted to a qualifying dividend.

Virginia DISCs would likewise not pay state corporate income tax on
qualifying commissions, and Virginia would instead tax the dividend
when distributed to the DISC shareholders.

Capital that would otherwise flow to accounts in neighboring states, as
well as corporate charters and other fees paid to establish and operate
DISCs, would remain in Virginia's banking system and within the
Virginia economy.
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The ultimate tax benefits include:

TAXATION

» The 19.6 percent differential between the qualified and the
ordinary income tax rates

» An income tax deduction for the exporting company, on the
commission paid to the DISC

» No corporate income tax for the DISC

> > For U.S. exporters who operate their business via a sole
proprietorship or pass-through entity [e.g., limited liability
company (LLC), S corporation or limited partnership (LLP) J,
the DISC benefit is generally the difference between the
qualified dividend tax rates and the ordinary income tax rates.

>> Exporters who operate their businesses via a C corporation can
benefit by using the DISC to eliminate double taxation on a
majority of their export income, as well as to reduce additional
payroll taxes on income paid to their shareholders/officers.

The fiscal impact in VIrginia will be positive. The Virginia State
Corporation Commission will see an increase in fee revenue.
Incorporation fees and annual corporate maintenance fees, which are
currently going to other states that recognize DISCs, would come to
Virginia; fees paid to out of state professionals and support services
(e.g., registered agents) will remain in Virginia. Virginia should
expect this to also be a factor in attracting new companies to the
Commonwealth by restoring this vitally important export tax program
and once again showing that Virginia is devoted to supporting business.

All licensed and practicing CPAs in Virginia should learn about this
important new Virginia law, as it can benefit your clients. Feel free to
contact me with questions.
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